
Jurisdiction is seen as the power of the court to de-
termine the rights and obligations of parties involved 
in a dispute.

Rapid developments in the field of technology have 
ushered in a tremendous shift in the way transac-
tions and communications operate. One of the legal 
difficulties presented by e-commerce arises from 
globalization, arguably the most celebrated advan-
tage of the internet, which has metamorphosed our 
everyday activities into a potential transnational and 
trans-jurisdictional transaction or communications. 
The traditional approach of conducting business 
transaction in a physical environment is being grad-
ually upstaged by transactions taking place via in-
ternet. Expectedly, resolving disputes arising from 
these transactions import a bouquet of legal issues, 
which are novel and peculiar to the multijurisdic-
tional context within which these transactions take 
place. We will in this piece highlight some of the 
jurisdictional issues you may face in online disputes 

and suggest ways to get around them.
We would kick-start with a scenario: Mr. Felix who 
lives in the United Kingdom and sells cars through 
B2B Store Solution, an online platform owned by a 
United States based company sold some cars to Mr. 
John who lives in France. Mr. John paid a substan-
tial amount for the cars without inspection and con-
tacted Mr. Felix to ship the cars to France, only to 
discover, upon delivery, that the cars did not comply 
with the specifications he gave to Mr. Felix in the 
course of their negotiation and also, some of the 
cars caused damages to Mr. John’s properties. Mr. 
John was aggrieved with this turn of events and has 
decided to sue Mr. Felix, in the United States and 
under the laws of United States, for damages arising 
from the misrepresentation and non-merchantability 
of the cars. Mr. Felix on the other hand, believes 
that the transaction is not enforceable because it 
was signed electronically as opposed to physical 
signature. He contends further that even if enforce-
able, the contract dispute should be resolved by the 
country in which the online platform server location 
is situated due to the fact that the transaction was 
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choosing the goods and services available on the 
website of the seller, the consumer makes an offer 
to purchase such in response to a general invitation 
to offer made by the seller through the listing. They 
may also need to take an online agreement by click-
ing on ‘I Agree’ or ‘I Accept’ for availing the services 
offered.
b) Acceptance – Going by normal contracting 
sequence, an acceptance could naturally be inferred 
in an online transaction where the relevant website 
signals an assent to the shopper’s order.1 Howev-
er, the situation is not always straightforward in a 
real-life consummation of same. The inherent com-
plexity of this approach has led online merchants 
to embrace wide-ranging and blanket terms which 
seek to absolve them from liability for failure to sup-
ply and make every order subject to availability.
c) Intention to create legal relationship – 
The internet space may render it difficult to establish 
an intention to create legal relations due to the hasty 
transactional context within which transactions are 
concluded on these websites. We often advise that 
e-commerce sites should always distinguish be-
tween online contracts concerning the sale of goods 
or services and contracts concerning the use of 
their website.2 Reputable e-commerce websites like 
Amazon.co.uk and Ryanair.co. uk are reputed to 
master this approach. However, the intention of the 
parties would still be considered by the court in each 
case and must be ascertained from the terms of the 
agreement and surrounding circumstances. 
d) There must be a lawful object – Parties to 
an online transaction must contract for a legal ob-
ject. Thus, a contract on a website designed for the 
purpose of selling illegal substances online is a void 
contract.3  
e) There must be a legal or lawful consider-
ation – Online transactions typically accept mone-
tary value as an exchange for the listed goods and 
services and these payments are predominantly in 

done online.

The above scenario, as is the case with most ecom-
merce transactions, throws up different jurisdictional 
issues in online disputes which we shall briefly high-
light hereunder. 

The above narratives pose some important ques-
tions: is there an offer, If so, what are its contents? 
Is there an acceptance? If so, when does it become 
effective?

1.0    ChOICE Of Law IN 
       ONLINE DISPUTES 

Choice of law and jurisdiction are two distinct but 
closely connected and interrelated terms. A finding 
as to one can sometimes affect the determination 
of the other. The question of the Choice of law in 
an online transactional dispute will raise such ques-
tions as whether there is a valid contract formed be-
tween the parties and whether there are grounds for 
resisting an imposition of the choice of law?

i. When is a valid contract formed between 
the parties?  

For an online contract to be valid, there are specific 
elements that must be present. There must be an 
offer, the content of which must be acceptance. If 
so, when does it become effective? And are there 
any other elements for validity of an online transac-
tion? We shall discuss these elements briefly here-
inunder: 

a) Offer – One of the most essential elements 
for the validity of online contract is the requirement 
that an offer should be made. By browsing and 
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electronic format with cash hardly playing any role 
except in some sort of hybrid transactions.  
f) Capacity of parties – Parties to online 
transactions must be capable of entering into a con-
tract. Each must have attained the age of majority 
and must be of sound mind. However, this is hard to 
track as parties are not dealing face to face, hence, 
there may be need for identity and age certification. 
A Seller desirous of playing safe in valuable online 
transactions may require the online Buyer to com-
plete his personal details and relevant biodata to 
foster necessary transparency. This disclosure is 
potentially complemented by secure payment meth-
ods which may offer additional insight into the ca-
pacity of the Buyer. Another way to verify age and 
identity is through digital signatures. Digital signa-
tures not only verify the contents of a message and 
the identity of a signatory, but also enable a party to 
confirm that the particular document was duly sent 
by that particular individual and whether or not it has 
been changed.2
g) There must be free and unaffected con-
sent –In a typical online transaction, there is usually 
no physical communication between the vendor and 
the customer or consumer utilizing or purchasing 
their service. In the same vein, most websites do not 
display the terms of use but only present the con-
sumer with a checkbox or a more generous accept 
button, as an indication of their free and honest con-
sent.  In fact, these consent buttons or checkboxes 
are fast assuming the status of necessary gate pass 
or access card, which guarantees the consumer’s 
access to what he desires. In most cases, the con-
sumer cannot access any of the site offerings with-
out clicking on the accept button. In such instance, it 
may be difficult to construe the users as having free-
ly given his true consent especially to terms which 
he never got to read. Some of the issues surround-
ing acceptance of terms are now addressed in the 
GDPR4  but surprising the NDPR  is yet to address 



4.0    ONLINE DISPUTES aND ThE 
        LOCaTION Of ThE SERvER 

If we may recall, Mr. Felix believes that the dispute 
should be resolved in the country in which the ven-
dor’s server is located and where the transaction 
took place. Is this argument valid?

Let us take a look at the case of CompuServe Inc. 
v. Patterson.  Just as with the Mr. Felix’s illustration, 
it was argued that the jurisdiction over the online 
dispute should be decided as per the geographical 
location where the website server is hosted. This is 
a logical and simple approach, but the location of 
the server is not always a nostrum for establishing 
jurisdiction. For instance, the location of a server 
will usually have less weight in determining jurisdic-
tion, where the territorial element and footprint of 
its operation has far more effect or impact on the 
activities than the location of the server.

For instance, where a United Kingdom radio chan-
nel runs a website in France to broadcast anti-Se-
mitic propaganda in contravention of the United 
Kingdom law. In this case, the mere fact that the 
server is located in France could not prudently-limit 
the assumption of jurisdiction by a United Kingdom’s 
court. In the same vein, an online shopper will be 
least interested in the real location of the host serv-
er for the website that he visits. The same goes to 
the vendor in those matters if it rents storage space 
on the server. Besides, if the server’s geographical 
location is given this widespread consideration, it 
may open the door for the bypass of the jurisdiction 
of consumer-friendly States to set-up their websites 
on servers located in States with comparatively 
weak or consumer protection appetite. So, Mr. Fe-
lix’s argument that the matter should be resolved 
by the country in which the online platform server is 
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same.
h) The possibility of performance – The 
terms and conditions of the online transaction 
agreement must be certain and not vague and must 
also be such as are capable of performance. 

ii) Are there other grounds for resisting the 
choice of law in online dispute?

In some jurisdiction, the consumer protection laws 
may override consumer’s choice to accept or sub-
mit to foreign law provision as the operative law of 
contract. However, this is not the position in Nigeria. 
Most jurisdictions will override a consumer choice 
of foreign law provision, if it leads to a result that 
is contrary to that jurisdiction’s public policy. More-
over, if the choice of foreign law is enforceable, it 
does not completely exclude local laws and the 
same may still apply in specific circumstances.

2.0    hOw CaN wE DETERmINE a
        COURT Of COmPETENT 
        jURISDICTION IN bREaCh
        Of CONTRaCT fOR ONLINE
        TRaNSaCTION? 

Let us revisit the case of Mr. Felix and Mr. John in 
the above scenario. To ascertain the court that has 
Jurisdiction over breach of contract in online transac-
tions present some of the most difficult problems in 
resolution of online disputes. The court would gener-
ally consider whether the parties or subject matter in 
the online disputes have some nexus with its jurisdic-
tion. As with other jurisdictional issues, determination 
of court’s jurisdiction over online transaction disputes 
rests primarily on whether or not the Plaintiff can es-
tablish either general or specific personal jurisdiction 

over the Defendant. 

General personal jurisdiction is established if the De-
fendant has continuous contract with the online forum. 
The factors to be considered to establish continuous 
contract within the forum are whether the Defendant 
makes sales, engages in business transactions be it 
online or offline within the forum, assigned an agent 
for the service, holds a license or incorporated/regis-
tered his company or business in the forum.

To establish Specific personal jurisdiction the Defen-
dant must be seen to be intentionally conducting busi-
ness within the jurisdiction, the resulting dispute must 
be related to the actual basis of claim and the exercise 
of jurisdiction must be logical and reasonable.

3.0    mISREPRESENTaTION aND
       ThE jURISDICTION Of ThE
       COURT IN ONLINE
       TRaNSaCTIONS 

Misrepresentation in online transactions can arise 
for instance, in a situation where Mr. Felix induced 
Mr. John, through an online platform to buy a car by 
stating that it was a new car, whereas he was aware 
that the car in question is a used car. Mr. Felix could 
be liable either for the tort of deceit or for misrepre-
sentation under the law of contract. Mr. John in this 
case, generally has the right to seek for damages 
and rescission of the online transaction.

In order to succeed and for the court to assume ju-
risdiction in this case, Mr. John must establish to 
the court that the online statement was made by Mr. 
Felix or his authorized agent and that he acted un-
knowingly on the strength of such misinformation. 



hosted as opposed to the location where the trans-
actions were made while plausible, cannot be valid 
in all cases.

5.0    whaT IS ThE aPPLICabLE
        Law IN a TORTIOUS
        LIabILITy SUIT agaINST 
        mR. fELIx, whICh 
        EmaNaTED fROm ThE 
        ONLINE TRaNSaCTION? 

The general principle applicable to online disputes 
with tortious element is as follows:
a) For personal injury or death resulting from 
personal injury, the operative law of Dispute Reso-
lution is the law of the country where the individual 
sustained the injury;
b) For damage to property, the operative law of 
Dispute Resolution is the law of the country where 
the property was damaged; and
c) In any other case, the operative law of Dis-
pute Resolution is the law of the country in which 
the most significant parts of the events constituting 
the tort occurred.

6.0    ENfORCEabILITy Of E-SIg   
       NaTURE IN ONLINE DISPUTE 
       RESOLUTION 

Is Mr. Felix correct in his contention that the use of 
e-signature in the contract invalidates the contract?
An e-signature, or digital signature in certain context, 
is an authentication of an electronic record through 
the use of an electronic procedure or method. They 
serve the same purpose in electronic documents, as 
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hand written signatures do in printed documents. It 
also confirms that the signee agrees to the informa-
tion in the document. So, Mr. Felix’s contention that 
it was an e-signature goes to no issue in invalidating 
the contract. It has been confirmed that an e-signa-
ture enhances the security of an electronic docu-
ment better than the handwritten signature does for 
the printed document.

The major setback connected with e-signatures in 
online transactions is that there is no alternative 
means for authenticating and/or verifying the iden-
tity of the counterparty beyond the digital proof of 
identity. It is therefore relatively easy to forge the 
identity of a person through digital platforms.

7.0    DOES a COURT havE ThE 
       jURISDICTION TO ENfORCE 
       ThE mERChaNTabLE 
       qUaLITy Of gOODS 
       SUPPLIED IN ONLINE 
       TRaNSaCTIONS? 

Where goods are bought by description via online 
transactions from a vendor who deals in goods of 
that description, there is an implied condition that 
the goods shall be of merchantable quality. Provid-
ed that if the buyer has examined the goods as is 
sometimes the case with online car auctions, there 
shall be no implied condition as regards defects 
which such examination ought to have revealed.7

In the above scenario, there was no way Mr. John 
could have examined the cars due to the nature of 
the transaction. Thus, Mr. Felix could be construed 
to have breached the contract between him and Mr. 
John. The court has the absolute jurisdiction to en-
force the right of Mr. John to receive the cars in a 
merchantable conduction/state.

8.0   aSSUmINg mR. jOhN haS
        ObTaINED jUDgmENT, hOw 
        wILL hE ENfORCE IT agaINST a
       vENDOR wIThIN a CIvIL Law 
       jURISDICTION? 

An online vendor familiar with the common law juris-
diction may run into confusion as to how to enforce 
his Common law obtained judgment in a civil law ju-
risdiction. The legal framework under which a foreign 
judgment may be enforced in France is the French 
Code of Civil Procedure and the French Code of Civil 
Enforcement Procedures and case law. 

In France, a foreign judgment must qualify as a court 
judgment and be enforceable in its jurisdiction of or  
igin, according to the law of that jurisdiction. Unlike 
the case in the Common Law jurisdictions, a foreign 
judgment need not be final and the same can still be 
enforced, even while an appeal is pending against 
same. The foreign decision must have been ren-
dered by a court having jurisdiction over the online 
dispute and must not fall under the exclusive jurisdic-
tion of French courts.

Revisiting Mr. John’s illustration, to obtain an enforce-
ment order, he must summon the opposing party be-
fore a court of first instance. This application may be 
brought before the court of the vendor’s domicile or 
the court of the place where the enforcement is con-
templated. Note that French law does not require any 
specific connection to France to accept jurisdiction 
for recognition of a foreign judgment.
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9.0   whaT If ThE jUDgmENT IS 
      TO bE ENfORCED IN ThE 
      UNITED KINgDOm (a 
      COmmON Law 
      jURISDICTION)? 

At common law, a foreign judgement in an online trans-
action is not directly enforceable, instead such judge-
ment will be treated as a contract debt between the par-
ties. The foreign judgment must be final and conclusive 
and on the merits of the legal action. The creditor will 
therefore need to bring an action in the relevant court of 
competent jurisdiction for the enforcement of the debt 
obligation. The judgment creditor may resort to Summa-
ry judgment procedures to recover the judgment sum. 
However, courts will not give judgment on such a debt 
where the original court lacked jurisdiction, offends cer-
tain tenets of the relevant conflict of laws rules, if the 
judgment was obtained by fraud, or if the judgment is 
contrary to public policy or natural justice.

10    IS ThERE a SImPLE way OUT
      Of jURISDICTINaL ISSUES IN
      ONLINE DISPUTES? 

Arguably, one of the best ways to resolve or avoid 
jurisdictional issues in online dispute is through On-
line Dispute Resolution (ODR). ODR is a platform 
which is in the form of an interactive, multilingual 
website and it offers a single point of entry to parties 
seeking to resolve out-of-court disputes concerning 
contractual obligations stemming from online sales 
contract just like the case of the online transaction 
between Mr. Felix and Mr. John in the above scenar-
io. ODR is simple, fast, flexible and strongly secure, 
without the need for physical presence at a meeting 
or hearing. The online dispute resolution platform is 

available to parties who are resident in countries that 
are members of the United Nations. It is however not 
compulsory that the parties should be based in the 
same Member State or that a dispute has arisen in 
relation to transactions bordering on online goods or 
services. Nigeria, especially Lagos State, has inte-
grated ODR as a dispute resolution mechanism in 
commercial transactions. ODR is seen as a broad 
term that encompasses forms of ADR and court pro-
ceedings, which use the internet as a means of dis-
pute resolution process. ODR was instituted by the 
United Nations Commission on International Trade 
Law (UNCITRAL) in 2016.

CONCLUSION 

It can be seen that Jurisdiction of the court in online 
dispute is very fundamental in any court proceedings 
because it is the basis of the court to decide matters 
that are litigated before it or take cognizance of the 
court matters. Jurisdiction, they say, is the life wire 
of every court proceeding. The foregoing set-out a 
highlight on jurisdictional issues in online disputes. 
It does not attempt to offer specific advice or guides 
on this multidimensional subject. Any party who in-
tends to enter into online relations or seek redress 
in respect of dispute with online flavour should seek 
proper guidance from their lawyers for a more spe-
cific guide on the particular issue.
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