
Real Estate, whether commercial, residential or in-
dustrial remains one of the most viable investment 
opportunities globally.1  It has remained one of the 
top investment options for decades. The reasons 
for this position in Nigeria inclusive are diverse but 
not farfetched: land and by extension, real estate 
does not only store value but also seeks to multiply 
same within a considerable timeline. Its non-migra-
tory in nature offers additional comfort and earns it 
the reputation of being the preferred collateral for 
banks and other financial institutions. For the same 
reasons, it is complimentary to every good retire-
ment plan as the burden of rent will be taken away 
in one’s later years. It is for these reasons and more 
that the Constitution2  safeguards the right of every 
Nigeria to own immoveable property anywhere in 
Nigeria; that is, this right is not restricted to acqui-
sition of land in areas of one’s residence or origin.

However, beyond the constitutional safeguards, a 

bonafide purchaser would still have to contend with 
a myriad of issues ranging from governmental re-
strictions to adverse claims, which underscore the 
imperatives of carrying out extensive due diligence 
on each transaction. The high incidents of litigation 
on title to land in the Nigerian courts is a clear in-
dication of the importance of due diligence in real 
estate transaction. Unlike other commodities, real 
estate industry especially in Nigeria require thor-
ough and detailed due diligence from a purchaser in 
order to avoid trading his hard-earned resources for 
nothing. Thus, the court warns:

‘Ordinarly, the law places the duty of 
care and caution on the purchaser to be-
ware not to the vendor. The legal maxim 
is the caveat emptor. A vendor will al-
ways be tempted to sell even that which 
he no longer possesses. It is the pur-
chaser who parts with liquid cash who is 
often at risk as the consequences in law 
is as stated by Apex Court in Anyadu-
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whether the land is for sale or not. It is not unusual 
to find some disclaimers, boldly written or pasted on 
the fence or some other conspicuous portion of the 
property thus “This property is not for sale” or some 
court notices or AMCON related notices. In all,  a 
prudent and diligent buyer must physically visit the 
property he intends to purchase as it goes a long 
way to impact the quality of his investigation.

2.0    TITLE SEARCH AT THE 
        LANDS REGISTRY 

The lands registry of a state is a also very import-
ant place to conduct search in a property. The land 
registry of the state administers the land within the 
state. However a successful  title search at the land 
registry is only possible when the land in question is 
one with a registered title  including Governor’s con-
sent, registered survey plan and registered Deed of 
assignment. In reality, not all search on properties 
can be conducted at the land registry. Properties 
without proper registered root of title i.e  with only 
family receipt or an unregistered deed of assign-
ment or power of attorney cannot be verified at the 
Lands registry. However, the importance of search 
at the Land registry cannot be overemphasized as 
registration by default imputes public knowledge. 
Failure to conduct a search estops the buyer from 
denying knowledge of the registered. In the same 
vein, there is usually priority of interest based on 
registration and it would be in the interest of a dili-
gent purchaser to ascertain this before committing 
to a subsequent transaction.
The search will reveal the following:
1.  The description of the property-size, survey plan, 
beacon, maps, charts, intelligence sheets and car-
tographic deals
2.  The grant, the nature of the grant and the grant-

ee or holder of interest
3.  Details of rent fees, levies and charges payable 
on the property such as ground rent 
4.  Any previous or existing an encumbrances on the 
property such as mortgages, charges and pledges
5.  Any act of government acquisition of the property
6.  Any court judgment that may have been obtained 
and registered over the property. 
7.  Any fact or detail of registered transfers on the 
property such as previous deeds of assignment, 
contracts of sale, assent, leases amongst others.

Although there are numerous registries across the 
country, the functionality and procedure for conduct-
ing search in these registries of each state as well 
as the Federal registry are very simila r, although 
with slight variation.

3.0    SEARCH AT THE OFFICE
       OF THE SURVEYOR GENERAL 

This is crucially important to confirm that the precise 
location of the property is what is owned and passed 
from the vendor to the prospective buyer. In the event 
that there is already a prepared survey plan, it is im-
perative to confirm that the coordinates are correct, 
that the plan is signed by a registered Surveyor and 
duly registered at the office of the Surveyor-General.
In the event however that the vendor does not have 
a registered survey or no survey plan at all, a sur-
veyor must assess the land to get the coordinates 
of the land and chart same. Upon charting the co-
ordinates, the status of the land whether free from 
Government’s acquisition or not will be known as 
well as any possibility for regularization where ac-
quired.  A diligent property advisor, will sound a note 
of necessary caution on any property that is under 

ba v. Nigerian Renowed Trading Co. Ltd 
(1992) 5 NWLR (pt 2243) pg 535- nemo 
dat quod non habet which means that no 
one gives what he does not possess.’ 3

Due diligence is generally defined as such measure 
of prudence, activity or assiduity as is properly to 
be expected from and ordinarily to be expected by 
a reasonable and prudent man under particular cir-
cumstances.4  From these definitions, the key ingre-
dients of due diligence thus can be distilled as fol-
lows: prudence and activity. The subject of the due 
diligence is the title of the property in order to ascer-
tain whether or not the title is good or not. A good 
title is one which sufficiently describes the property, 
covers both legal and equitable interest and does 
not contain breaks in the chain of ownership or en-
cumbrances on it. 5  To ascertain these elements, it 
is imperative to research and establish the follow-
ing elements of diligence. Due diligence for outright 
purchases is critically important and involves sever-
al layers of inspection and investigations to ascer-
tain the particulars of the property to be acquired.

1.0    PHYSICAL INSPECTION
       OF THE PROPERTY 

This is the first and primary place a prospective buy-
er should conduct search. Searches here will reveal 
whether there is any act of government services on 
the property such as electricity transmission line 
across the property or water main, telephone ca-
bles, drainages interfering with the property.

Furthermore, it will also give clues as to whether 
there are any adverse party interested in the prop-
erty. A simple enquiry to the surrounding neighbor-
hood will reveal whether the land is in dispute and 
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Government Acquisition or awaiting decision of an 
application for Excision, as it will impact the pace of 
the perfection of the title for the subsequent purchas-
er. He will also equally customarily guide a buyer to 
avoid completely, properties with a “committed” tag 
as such are often incurably bad titles.

4.0    SEARCH AT THE FAMILY HOUSE 
       TRADITIONAL / INSTITUTION 

This is usually necessary when the land in question is 
purchased from a particular family or where the land 
belong to a community. The reason for this type of 
search is to ensure that the Head and other  princi-
pal members of the family consents to the sale of the 
property.

It is also important to enquire from the Head of the 
family or community whether there is any customary 
or other form of inhibition against the right of the seller 
to sell the property. Generally, allotees of properties 
held as family properties cannot dispose of same.

5.0    SEARCH AT THE COURT 

This category of search is imperative to ascertain 
or verify any any information pertaining to the sub-
sistence of any form of dispute, adverse claims or 
litigation and to know the outcome of the dispute. 
Furthermore, to know if there is any a court judgment 
and whether the judgment favours the seller. If the 
judgment favours the seller, whether there is any ap-
peal filed against the judgment and the outcome of 
the appeal.  All this should be considered to avoid 
instances of a  buyer purchasing a property that is 
subject to subsisting litigation. Based on the doc-

trine of lis pendens, a property sold while litigation is 
pending is null and void, presenting the buyer with an 
unfavorable “fait accompli”.

The best case scenario for the buyer would be where 
the outcome of the suit favors the vendor. Even then, 
a prudent buyer should concern himself with the pos-
sibility of an appeal of the favorable judgment to a 
superior court.

6.0    SEARCH AT THE PROBATE
        REGISTRY 

This is important where the land was bequeathed on 
the seller or his predecessor via a will or letter of 
administration. The search will reveal whether the 
seller is entitled to convey the title in the property or 
whether there is any challenge on the will, probate 
or administrator in the court and the terms of any 
judgment is respect of same. The focus of a probate 
search ranges from subsistence of a will to the grant 
of probate. In instances where the testator dies intes-
tate and there is a grant of Letters of Administration, 
your advisor will be tasked not only with the verifica-
tion of due issuance of the Letters of Administration 
but also to identify as well, the subsistence of the 
administrator(s).

7.0    REASONABLENESS 

This is expedient where the seller is a company. The 
search at the corporate affairs commission will reveal 
whether the company or incorporated trustee is regis-
tered and has the requisite capacity to undertake the 
transaction. This can be readily verified in its Mem-
orandum and Articles of Association (MEMART).  A 

property transaction advisor in this context must 
concern himself with, among other things, whether 
there is any record of specific or generic liens on the 
company in the register of the commission, and also 
whether there is a registered resolution of the board 
of directors for the sale of the property in question.
In light of the foregoing, the warning, Caveat emp-
tor which is for persons dealing with property is re-
inforced. The risk of inadvertence is on a purchaser 
who must satisfy himself by a full investigation of ti-
tle before completing his purchase. The protection 
of the law only awaits a diligent purchaser without 
notice. A purchaser would be able to rely on the ab-
sence of notice only if he has made all the usual and 
proper inquires and still found nothing to indicate a 
competing interest. Thus, the importance of proper 
due diligence being conducted by a legal practitioner 
cannot be overemphasized.

8.0    SEARCH AT THECORPORATE 
       AFFAIRS COMMISSION 

The journey to a successful restraint of trade does 
not start and end with drafting. It requires a good 
understanding of the context in which it is required 
vis a vis the conditions explained above and the 
provisions of the FCCPA. The courts are generally 
reluctant to take away this fundamental right and it 
will require a detailed attention of the draftsman and 
a special acumen of the solicitor to deploy this in 
the most effective manner for the restrained. While 
the coast may appear to be all clear, it will be a 
costly mistake to take the sympathy of the court for 
granted as events have shown instances where the 
courts have upheld such restraint in the face of an 
indifferent defence strategist. It will appear therefore 
that while a restraint of trade case may not solely 
rest on the aptitude of your lawyers, the same de-
pends on it a great deal.
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LEGAL DISCLAIMER:

The information contained in this article is provided for informational purposes 
only, and should not be construed as legal advice on any subject matter.

You should not act or refrain from acting on the basis of any content included 
in this article without seeking legal or other professional advice. The contents 
of this article contain general information and may not reflect current legal 
developments or address your situation. We disclaim all liability for actions you 
take or fail to take based on any content on this article.

This article contains links to other websites in the footnotes. We are not re-
sponsible for the privacy practices or the content of such web sites, and we 
do not endorse such.

Thank you for your understanding.

CAVEAT EMPTOR

THE BLIND SIDE 

The foregoing headings as discussed above primar-
ily assumes that there is due disclosure of material 
facts by the vendor, upon which further investiga-
tions can be engaged. In reality however, there are 
situations where the vendor intentionally or negli-
gently conceals material facts. In other circumstanc-
es, the vendor may be wilfully or carelessly ignorant. 
This can have a significant impact of the quality of 
due diligence carried out and creates peculiar in-
stances of blindsiding as indicated below:
1. Unregistered encumbrances
2. Undisclosed litigation
3. Identity theft
4. Cloned titles
5. Floating of coordinates on Survey plans

We have over the years of our practice encountered 
a preponderance of similar situations that call for 
creatively engineered strategies to address and 
mitigate the effect of these above listed factors. In-
deed, the importance of legal due diligence in real 
estate transactions cannot be overemphasized and 
any investment made in this direction would always 
offer the best value for Naira expended irrespective 
of the outcome of the exercise.


