
Digisolutions Limited is a fintech startup involved in 
the business of providing financial services. Digiso-
lutions is interested in conducting research into the 
most effective means to market their products and 
services. To achieve this, they employed Mr. Ben 
Thomas and Mr. Tony Black to assist in conduct-
ing this research. Digisolutions has some concerns 
about disengaging employees with the company’s 
confidential information and trade secrets, especial-
ly if the research turns out to be successful. The 
question is, does it make sense for Digisolutions to 
protect their substantial research investment or not? 

The concerns of Digisolutions are quite common 
amongst employers. This is because employers 
are usually faced with the unfortunate reality that 
a disengaging employee may port over and will-
fully transfer information, capacity and resources 
obtained in the course of their employment to their 
competitors. The preferred way to protect Digiso-
lutions’ interests will be through a non-compete or 
restrictive covenant in the contract of employment 

of the employees. A lot of employers in their bid to 
protect themselves and their businesses have em-
braced the idea of a non-compete as a self-preser-
vation device but the same must be done within the 
strict confines of the applicable laws. 

Typically, a non-compete agreement, also known as 
a covenant in restraint of trade, is a type of restric-
tive covenant used by an employer to protect his 
proprietary interests in the overall trade secrets and 
possible advantage. It refers to a contract where an 
employee agrees not to engage in a similar occupa-
tion or divulge trade secrets that could cause dam-
age or compete against the trade of his employer 
within a specific period of time and sometimes with-
in a given area or location. This competition could 
manifest in diverse instances of reckless or bad 
faith conducts ranging from poaching employees 
and clients of the employers to the employee’s new 
business. One of the strongest rationales behind re-
straints of trade is the need to protect the employ-
er’s intellectual property and trade secrets. These 
assets have evolved into one of the most invaluable 
assets in today’s world of business, considering the 
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menced payment of salary to the Defendant. Sub-
sequently, the Claimant issued the Defendant an 
employment contract and an Employee Non-Dis-
closure Agreement (“NDA”), which documents were 
executed by the Defendant on December 1, 2011. 
The NDA restrains the Defendant from setting up 
competing businesses while still in employment, 
misuse the Claimant’s confidential information, doc-
umentation and junior staff in a manner detrimen-
tal to the interest of the Claimant. The Claimant 
thereafter claimed that the Defendant had breached 
this Agreement while still in the employment of the 
Claimant by incorporating Africagent Limited and 
Freemedigital, companies that competed with that 
of the Claimant, transacting with their clients and 
poaching their employees.

According to the Defendant, on October 17, 2013, 
his employment was terminated by the Claimant. 
The bone of contention between the parties was the 
NDA. The trial judge in dismissing the claim of the 
Claimant held that “….such a restraint is unen-
forceable as being contrary to public policy of 
promoting trade and business and hence void 
ab initio.” In enforcing a non-compete, there are 
certain factors in which the courts will consider. The 
courts in evaluating the need for this protection will 
consider, in addition to the public policy needs, if the 
clause protects the employer’s legitimate interest 
and if it the scope of prohibition extends further than 
is reasonably necessary to protect those interests. 
We will take these conditions one after the other.

2.0    PUBLIC POLICY 

The decision of the court in Irokotv follows the long-
standing judicial reluctance to enforce a Non-Com-
pete Agreement as an affront to public policy. It will 

seem that the law will not support an employer in 
restraining competition in itself within the society or 
an employee from using his or her skills, experience 
and knowledge. Such restraint being a direct infrac-
tion of an individual’s right to gainful employment. 
Hon. Justice J. D. Peters in the ruling succinctly 
echoed this disposition by stating that “….when a 
contract is held to be contrary to public policy, 
it means it negatively affects the very founda-
tion of the public”. It would appear that the court is 
construing public policy as a collection of individual 
interests in a community. This may not be without 
merit as it is in tandem with the decision of the Court 
of Appeal in Statoil Nigeria Limited v. Inducon 
(Nig.) Limited & Anor.,2 where public policy was 
defined as “the ideals which for the time being 
prevail in any community as to the conditions 
necessary to ensure its welfare, so that anything 
is treated as against public policy if it is general-
ly injurious to the public interest.” 

In adopting the collective approach, the court in 
Nordenfelt v Maxim Nordenfelt Guns and Ammu-
nitions Co.,3  held that the public has an interest in 
every person carrying on his trade freely; so does 
an individual, and that all interference with individ-
ual liberty of action of trading and all restraints of 
trade are contrary to public policy and therefore 
void. This implies that such an agreement has the 
potential to limit healthy competition. It is without 
doubt that competitions keep the economy busy and 
vibrant and if stifled, the economy is bound to suffer 
a lull while consumers would be denied the freedom 
of choice and talents will not be maximally utilized.4  

As a corollary to the above, there is also the argu-
ment that restraints of trade impede an individual’s 
right to earn a living, which equates his right to life. 
Therefore, it is not in the interest of the public for a 
citizen of a country to be disallowed from legitimate 

amount of time and resources expended in creating 
and protecting these rights.1 
It is only logical that where an employer makes such 
an investment as seen in the scenario above, they 
should be protected at least to the extent necessary 
to recoup such investment and retain their advan-
tage. However, the laws relating to non-compete 
clauses do not completely guarantee such a level 
of protection. The courts are often reluctant to en-
force these agreements especially where they run 
contrary to the public policy of promoting trade and 
business. Thus, the court will only enforce the pro-
tection where the restraint is shown to be reason-
able so as to protect the interest of the employer, 
employee and the public. 

Therefore, the onus of proving the validity of these 
agreements resides with the party claiming the pro-
tection of some form of proprietary interests. This 
position has been obtained for the last century and 
it was even recently amplified by the decision of the 
court in Irokotvng.com v. Michael Ugwu which we 
will analyse below. While it is trite principle that a 
court will not hesitate to enforce a mutual agree-
ment devoid of any vitiating element, this may not 
always be the case and a cursory look at this case 
will prove otherwise.

1.0    CASE ANALYSIS OF
       IROKOTV.COM LIMITED V.
       MICHAEL UGWU 

Irokotv (“the Claimant”) employed Michael Ugwu 
(“the Defendant”) in the United Kingdom under an 
employment agreement of October 2011 with a 
mandate to work in the Claimant’s Nigerian office. 
Although the parties did not execute any formal 
document between themselves, the Claimant com-
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use of his skill. In Irokotv, the court assessed that 
the natural consequence of breach of public policy 
would be an increase in unemployment which would 
inevitably lead to an escalation of social vices and 
criminal tendencies. However, it would appear that 
such assessment could only be a worst-case sce-
nario.

3.0    PROTECTION OF A LEGITIMATE   
       INTEREST 

A Non-Compete Agreement must seek to protect a 
legitimate interest. The question is what will the court 
deem to be a legitimate interest. Over the years, the 
courts have considered the following as legitimate 
interests; trade secrets, client and customer connec-
tions, stable workforce, trade connections.  One of 
the cores of Irokotv’s case was that due to the Defen-
dant’s role as a top director in the company, he had 
unrestricted access to their confidential information, 
trade secrets and customer connection. However, 
the trial judge stated that Irokotv had failed to prove 
the existence of any enforceable legitimate interest 
which is capable of being protected. This means that 
they did not show the particulars of the trade secrets 
and customer connection in the possession of the 
defendant. Having regard to this, the court held that 
the restraint placed on the Defendant was unreason-
able.

It is not enough for the employer to claim that an in-
formation is confidential. Therefore, for the employer 
to protect it, he must go further to provide the partic-
ulars of the trade secrets, how the employee came 
about it and also if such an information is exclusive to 
only the employee in certain instances. The employ-
er’s claim for protection must be based on the iden-
tification of an asset inherent in the business which 

can properly be regarded as, in a general sense, his 
property, and which it would be unjust to allow the 
employee to appropriate for his personal benefits de-
spite contributing to the creation.

The critical question is whether the employer has 
trade secrets which can be fairly regarded as his 
property, being distinct from the skill, experience 
and general knowledge belonging to the employee 
to use for his personal benefit. In determining this, a 
thorough examination of all evidence relating to the 
nature of the employment, position of the employee, 
the type of information.

4.0    REASONABLENESS 

The court in Irokotv resolved that in addition to the 
legitimacy of interest, the reasonableness of the re-
striction is very vital to the validity or otherwise of a 
non-compete agreement; the test of reasonableness 
being considered against the interest of the parties 
and the interest of the public. It is for the Claimant to 
prove its case by adducing credible, cogent and ad-
missible evidence. The Court in Irokotv adopted the 
longstanding reasonability test as laid out by Lord 
Macnaughten in Nordenfelt,  which requires the court 
to maintain a delicate balance among three compet-
ing interests to wit: (i) the interest of the Claimant; (ii) 
the interest of the Defendant and (iii) the interest of 
the public.  One of the factors the court usually con-
siders in determining reasonableness in this context 
is the nature of the parties’ business. 

The Court would not consider a restraint imposed 
on an employee as reasonable where the employer 
fails to prove the existence of any proprietary interest 
that requires specific protection from the employee’s 

activities. The ratio, in this case, appears to place 
importance on the employee acquiring an advantage 
by reason of his position. Thus, the court considered, 
as a material fact, the fact that the defendant was 
instrumental in building the operating architecture 
of the company. The defendant notably alleged that 
Irokotv did not have any written policy, procedures or 
regulation for its employees and that he had assisted 
in putting Irokotv in shape as they had virtually noth-
ing in place as at the time. Irokotv, on the other hand, 
failed to prove the existence of any legitimate inter-
est. The Court in finding the absence of any legiti-
mate interest found the restraint in the instant case 
to be unreasonable when considered in the context 
of the interest of the parties and the public.

Also, in a case where an employer was seeking to 
restrain an employee from working for a competitor 
in a petrochemical industry for a period of 12 months 
following the termination of his employment, the 
court held that it was unreasonable, void and unen-
forceable.  The reasoning behind the decision of the 
court was that the covenant was wider than neces-
sary to protect the employer’s legitimate interest in 
protecting his customer connections and confiden-
tial information. It was an unreasonable restraint of 
trade of the ex-employee’s ability to earn his living. 
The courts would generally subject a non-compete 
agreement to very rigorous and careful scrutiny and 
would only enforce it if it goes further than reason-
ably necessary to protect the trade secrets of the 
previous employer. On the strength of the reason-
ing in Statoil, supra, one could safely argue that the 
court would be inclined to enforce the agreement if 
evidence sufficiently shows that it is reasonable in 
scope, nature and extent and regard is had to the 
interest of the parties and the public.  In Koumoulis 
v. A.G. Leventis Motors Ltd.,  the court observed that 
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“the covenant, the subject of the complaint was rea-
sonably necessary for the protection of the business 
interest of the respondent and was therefore valid 
and enforceable in law”. . It should be noted that the 
principle of reasonableness is not straightforward. 
Every case must be treated on its own merit, based 
on the facts before the court. What is unreasonable 
and therefore, void in one case may be reasonable 
and valid in another.

Furthermore, there appears to be a recent devel-
opment in the principles governing non-compete 
clauses in Nigeria with the enactment of the Federal 
Competition and Consumer Protection Act (FCCPA) 
of 2019. The Act prohibits any agreement which has 
the likely effect of restricting, preventing or distorting 
competition in any market. This provision comes with 
a notable exception which permits contract of ser-
vice to restrict a person’s right to work either during 
or after termination of the contract but not beyond a 
period of two (2) years. This implies that a non-com-
pete clause will be enforceable as long as it does 
not go beyond the stipulated two years period. This 
provision may also provide a new angle to the long-
standing reluctance to enforce these contracts in that 
the only vitiating factor will be the term of years stip-
ulated in the contract.

CONCLUSION 

The journey to a successful restraint of trade does 
not start and end with drafting. It requires a good 
understanding of the context in which it is required 
vis a vis the conditions explained above and the 
provisions of the FCCPA. The courts are generally 
reluctant to take away this fundamental right and it 

will require a detailed attention of the draftsman and 
a special acumen of the solicitor to deploy this in 
the most effective manner for the restrained. While 
the coast may appear to be all clear, it will be a 
costly mistake to take the sympathy of the court for 
granted as events have shown instances where the 
courts have upheld such restraint in the face of an 
indifferent defence strategist. It will appear therefore 
that while a restraint of trade case may not solely 
rest on the aptitude of your lawyers, the same de-
pends on it a great deal.


